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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 
Present:  SmtiD.Boro, A.J.S 
               Civil Judge, Dhubri 
 

Title Appeal No. 69/2011 
  2nd day of September, 2019 

 

 Monoj Kr.Sinha       ................... …… Appellant. 

-Versus- 

  DhirendraNath Roy .......................    Respondent. 

 

  

 This appeal coming on this day (or having been heard on) 19-08-2019. 

  In the presence of: 

  Mr. B.K.Das      ......................  Ld. Advocate for Appellant. 

  Mr. R.N.Mondal .......................  Ld. Advocates for Respondent.    

 And having stood for consideration to this day, the Court delivered the following 

judgment:- 

J U D G M E N T 

 

1. This first appeal has been preferred by plaintiff/appellant on being dissatisfied 

with the judgment and decree dated 30-05-2011 passed by learned Munsiff 

No.2, Dhubri in T.S. No.167/2001 whereby the suit was dismissed. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondent/defendant and original case record of T.S. No. 167/2001 was called 

for and received. The defendant/respondent appeared and contested this appeal. 

3. The appellant preferred this appeal on the following grounds- 

i) The Ld. Trial Court erred both in law and facts. 

ii) The Ld. Trial Courtjudged the whole case from wrong angle and 

came to an erroneous decision. 
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iii) The Ld. Trial Courtfailed to appreciate the evidence of both the 

parties as such has come to a wrong finding. 

iv) The Ld. Trial Court ought to have thought that minority cannot be a 

bar wherein he fact admitted by the respondent/defendant. 

v) The Ld. Trial Court ought to have considered that the 

appellant/plaintiff applied for examination himself for adducing 

evidence on Commission put his condition of health did not permit 

him to do so on the advice of the attending physician. 

vi) The Ld. Trial Courtdid not consider the fact that the appellant/ 

plaintiff applied for Survey of the suit land by Amin Commissioner but 

due to objection raised by the respondent/defendant could not be 

effected.  

vii) The Ld. Trial Court ought to have considered that the principles of 

Evidence Act is applicable both in Civil and Criminal cases.  

4. The plaintiffs’ suit is for declaration of title and khas possession. 

5. It is stated that Sri DhirendraNath Roy, the defendant owner and possessor of 

land measuring 2(two) bighas land by virtue of a sale deed executed and 

registered by SmtiParulbalaBepari in 1983. She got the land by  a deed of gift 

from HarendraNathSingha, father of plaintiff. The defendant in need of money 

sold land measuring 2K-10L out of the said two bighas by Regd. sale deed 

No.222 of 1989 executed and registered before the Sub-Registrar, Golakganj in 

favour of the plaintiff and gave delivery of possession described in schedule ‘A’. 

The defendant encroached an area measuring 14 lechas from 8ft-6” in breadth 

from North to South both in Easter and Western side and 237ft in length from 

East to West in Southern Part of the plaintiff’s ‘A’ schedule land which is 

described in schedule ‘B’  in the last part of December,1989 by constructing 

house thereon. The plaintiff protested against the said unlawful acts and having 

realised his mistake the defendant agreed to vacate the land removing the 

unauthorised construction but later on refused. The defendant constructed RCC 

wall measuring 23ft-6” from East to West in the Northern part of the encroached 

area in April 1993, despite of protest against the said illegal acts. The defendant 

also removed earth by digging ‘KHAL’ in the western part of the encroached area 

on April, 1993. It is stated that the defendant has transferred land measuring 

1K5L out of 1B-2K-10L to his brother namely Subhash Ch. Roy by Regd. Deed 

No.2000 dated 09-04-1991 and gve delivery possession. The said area has 
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shown in Dag No.350/805 in the Revenue Record. Out of 2 bighas remaining 

land under the defendant is to be 1B-1K-5L but in fact land measuring 1B-1K-19L 

is in possession of the defendant which corroborated by the Revenue Record. It 

is further stated that a ‘SALISH’  was held on 27-3-94 in between the plaintiff 

and the defendant under the Presidentship of Jagannath Chandra Mandal and 

other members of Halakura UnnayanSangha and agreed that the land of the 

plaintiff under occupation of the defendant will purchase by him at Rs.1,00,000/- 

but did not do so. Thereafter, a joint petition filed by the plaintiff and the 

defendant to the ASO, Agomani Circle as agreed to vacate the said land by 

defendant but lateron refused to vacate. Hence this suit.  

6. The defendant has filed written statement and contended that the suit is not 

maintainable in law and facts; there is no cause of action; barred by law of 

limitation; suit is bad for under valuation; suit is hit by provision ofwaiver, 

acquiescence and estoppels 

7. The defendant denied the encroachment of plaintiff’s possession over the suit 

land and as per agreement the defendant had to hand over the house along with 

sanitation, water supply, etc facilities to the Manager ,P.G.Bank  Halakura in the 

year, 1987 December., Since that time the bank has been functioning in that 

house. No construction  of wall, house was made in 1989 as claimed by the 

plaintiff , 1989. No joint petition was filed for demarcation by the plaintiff rather 

the plaintiff slept for 10 years. Hence, the defendant has prayed to dismiss the 

suit with cost. 

8. The learned trial Court has framed following issues : 

1) Isthere any cause of action for this sui? 

2) Whether plaintiff has right , title, interest over the suit land? 

3) Whether the suit is barred by limitation? 

4) Whether the defendant encroached schedule ‘B’ land? 

5) Is the suit properly valued and stamped? 

6) To what other relief/reliefs the plaintiff is entitled? 

 

9.  

 


